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G)urt of Appeals of the District of Columbia 


No. 4738. 

International Bank, a Corporation; John R. Waller, and 

Austin C. Waller, Appellants, 

vs. 

Securities Corporation of the District of Columbia, 

a Corporation. 


a Supreme Court of the District of Columbia. 

No. 74030. At Law. 

Securities Corporation of the District of Columbia, 

a Corporation, Plaintiff, 

vs. 

Horace C. Carpenter and Margaret Jean Calvin, 

Defendants. 

United States of America, 

District of Columbia, ss: 

Be it remembered, that in the Supreme Court of the Dis¬ 
trict of Columbia, at the City of Washington, in said 
District, at the times hereinafter mentioned, the following 
papers were filed and proceedings had, in the above-entitled 
cause, to wit: 

1 In the Supreme Court of the District of Columbia. 

Law. No. 74030. 

Securities Corporation of the District of Columbia, 

a Corporation, Plaintiff, 

vs. 

Horace C. Carpenter and Margaret Jean Cal\un, 

Defendants. 

Memorandumi, 

October 28, 1927.—Judgment for the Securities Corpora¬ 
tion of the District of Columbia, plaintiff, vs. Horace C. 

1—4738a 


2 


INTERNATIONAL BANK ET AL. VS. 


Carpenter and Margaret Jean Calvin, defendants, for 
$2,581.58, and interest. 

2 In the Supreme Court of the District of Columbia. 

At Law. No. 74030. 

Securities Corporation of the District of Columbia, 

a Corporation, Plaintiff, 

vs. 

Horace C. Carpenter, Margaret Jean Calvin, Defendants. 

The President of the United States to the Marshal for said 

District, Greeting: 

You are hereby commanded to attach the goods, chattels, 
and credits of the defendant, if to be found in this District, 
of value sufficient to satisfy the plaintitf’s recovery against 
her, Margaret Jean Calvin, in this Court in the above-en¬ 
titled cause on the 28th day of October, 1927, of $2,581.58 
with interest from September 19, 1927, for money payable 
to it by the defendant, and $24.30 for cost of suit; and the 
same, so attached, safely keep and have before said Court, 
on or before the tenth day, exclusive of Sundays and legal 
holidays, occurring after the execution of this writ, that 
the same may be condemned unless sufficient cause be shown 
to the contrary; and, if said goods, chattels, or credits be 
attached in the hands or possession of any person or per¬ 
sons other than the defendant, notify such person or per¬ 
sons of such seizure, and warn her or them to ayipear before 
said Court, within the time aforesaid, to show cause why the 
same should not be condemned and execution thereof had 
according to law. And have then there this writ, so in¬ 
dorsed as to show when and how you have executed it. 

Witness, The Honorable Walter I. McCoy, Chief Justice 
of said Court, the 29th day of October, A. D. 1927. 

[seal.] frank E. CUNNINGHAM, 

Clerk 

By ALF. G. BUHRMAN, 

Assistant Clerk, 
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Notice, 

October 29, 1927. 

To International Bank, Austin C. Waller, John R. Waller, 
Southern Building, Garnishee: 

You are hereby notified that any property or credits of 
Margaret Jean Calvin in your hands are seized by virtue 
of the foregoing writ of attachment, and you are hereby 
warned to appear in said Court, on or before the tenth day, 
exclusive of Sundays and legal holidays, after service 
hereof, and show cause, if any there be, why the property or 
credits so attached should not be condemned and execution 
thereof had. 

EDGAR C. SNYDER, 

W. U. 8. Marshal. 

3 [Endorsed:] No. 74030. At Law. Securities Cor¬ 
poration of the District of Columbia, a corporation, 

vs. Horace C. Carpenter, Margaret Jean Calvin, et al. At¬ 
tachment on Judgment. Issued-, 192-. Attached 

credits in the hands of International Bank, by Austin C. 
Walker, Vice President, Personally, Austin C. Walker and 
John R. Waller, each Personally, and served each with 
copies of this Writ, Interrogatories, and Notices as Gar¬ 
nishee of Defendant October 28th, 1927. Edgar C. Snyder, 
Marshal, U. S. Marshal in and for the Dist. of Columbia. 
By John R. Hawkins, Deputy U. S. Marshal. K. Peyser, 
Edelin & Peyser, Plaintiff’s Attorney-. 

4 Filed October 31, 1927. 

Supreme Court of the District of Columbia. 

At Law. No. 74030. 

Securities Corporation of the District of Columbia, 

a Corporation, Plaintiff, 

vs. . 

Horace C. Carpenter, Margaret Jean Calvin, Defendant-; 
Margaret Jean Calvin, Defendant. 

Notice. 

To Austin C. Waller, Southern Bldg., Garnishee: 

You are required to answer the following interrogatories, 
under oath, within ten days after service hereof. And 
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should you neglect or refuse so to do, judgment may be en¬ 
tered against you for an amount sufficient to pay the plain¬ 
tiff’s claim, with interest and costs of suit. 

PEYSER, EDELIN & PEYSER, 
H. P. GANSS, 

Attorney- for Plaintiff. 

Interrogatories. 

1st. Were you at the time of the service of the writ of at¬ 
tachment, served herewith, or have you been, between the 
time of such service and the filing of your answer to this in¬ 
terrogatory, indebted to the defendant! If so, how, and in 
what amount? 

Answer: -. 

2d. Had you, at the time of the service of the writ of at¬ 
tachment, served herewith, or have you had, between the 
time of such sendee and the filing of your answer to this 
interrogatory, any goods, chattels, or credits of the de¬ 
fendant in your possession or charge? If so, what? 

Answer: -. 

3rd. Had you, at the time of the service of the writ of at¬ 
tachment, served herewith, or have you had, between the 
time of such service and the filing of your answer to this in¬ 
terrogatory, any promissory notes, trust notes, or other 
negotiable paper made by the defendant or indorsed by the 
defendant or held by the defendant in her own name or by 
any other name and owned or belonging to the defendant or 
to any other person as a straw party for the defendant, 
whether held by you as collateral or otherwise, and in your 
possession or charge? If so, state the character and 
amount of each such obligation. 

Answer: No. 

AUSTIN C. WALLER. 


Subscribed and sworn to before me this 29th day of Octo¬ 
ber A. D. 1927. 


JOHN R. WALLER, 
Notary Public, District of Columbia, 


My commission expires May 1,1931. 


[Endorsed:] No. 74030. At Law. Securities Corpora¬ 
tion of the District of Columbia, a corporation, vs. Horace 



SECURITIES CORPORATION OF THE D. C. 5 

C. Carpenter, Margaret Jean Calvin, et al. Interrogatories 
in attachment, to be answered by garnishee. 

5 Filed November 1, 1927. 

Supreme Court of the District of Columbia. 

At Law. No. 74030. 

Securities Corporation of the District of Columbia, 

a Corporation, Plaintiff, 

vs. 

Horace C. Carpenter, Margaret Jean Calvin, Defendant-. 

Notice, 

To John R. Waller, Southern Bldg., Garnishee: 

You are required to answer the following interrogatories, 
under oath, within ten days after service hereof. And 
should you neglect or refuse so to do, judgment may be 
entered against you for an amount sufficient to pay the 
plaintiff’s claim, with interest and costs of suit. 

PEYSER, EDELIN & PEYSER, 

H. P. GANSS, 

Attorney- for Plaintiff. 

Interrogatories. 

1st. Were you at the time of the service of the writ of at¬ 
tachment, served herewith, or have you been, between the 
time of such service and the filing of your answer to this 
interrogatory, indebted to the defendant! If so, how, and 
in what amount? 

Answer: -. 

2d. Had you, at the time of the service of the writ of at¬ 
tachment, served herewith, or have you had, between the 
time of such service and the filing of your answer to this 
interrogatory, any goods, chattels, or credits of the defend¬ 
ant in your possession or charge? If so, what? 

Answer:-. 

3rd. Had you, at the time of the service of the writ of at¬ 
tachment, served herewith, or have you had, between the 
time of such service and the filing of your answer to this 
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interrogatory, and ])romissory notes, trust notes, or other 
negotiable paper made by the defendant or indorsed by the 
defendant or held l)y the defendant in her own name or by 
any other name and owned or belonging to the defendant or 
to any other person as a straw party for the defendant, 
whether held by you as collateral or otherwise, and in your 
possession or charge? If so, state the character and 
amount of each such obligation. 

Answer: No. 

JOHN R. WALLER. 

Subscribed and sworn to before me this 31st day of Oct. 
A. D. 1927. 

[seal.] harry J. DONOGHUE, 

Notary Public. 

[Endorsed:] No. 74030. At Law. Securities Corpora¬ 
tion of the District of Columbia, a corporation, vs. Horace 
C. Carpenter, Alargaret Jean Calvin, et al. Interrogatories 
in attachment, to be answered by garnishee. 

6 Filed November 3, 1927. 

Supreme Court of the District of Columbia. 

At Law. No. 74030. 

Securities Corporation of the District of Columbia, 

a Corporation, Plaintiff, 

vs. 

Horace C. Carpenter, Margaret Jean Calvin, Defendant-; 
Margaret Jean Calvin, Defendant. 

Notice. 

To International Bank, Southern Bldg., Garnishee: 

You are required to answer the following interrogatories, 
under oath, within ten days after service hereof. And 
should you neglect or refuse so to do, judgment may be en¬ 
tered against you for an amount sufficient to pay the plain¬ 
tiff’s claim, with interest and costs of suit. 

PEYSER, EDELIN & PEYSER, 
H. P. GANSS, 

Attorney-for Plaintiff. 
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Interrogatories. 

1st. Were you at the time of the service of the writ of at¬ 
tachment, served herewith, or have you been, between the 
time of such service and the filing of your answer to this 
interrogatory, indebted to tlie defendant? If so, how, and 
in what amount? 

Answer:-. 

2d. Had you, at the time of the service of the writ of at¬ 
tachment, served herewith, or have you had, between the 
time of sucli service and the filing of your answer to this 
interrogatory, any goods, chattels, or credits of the defend¬ 
ant in your possession or charge? If so, what? 

Answer: -. 

3rd. Had you, at the time of the service of the writ of at¬ 
tachment, served herewith, or have you had, between the 
time of such service and the filing of your answer to this in¬ 
terrogatory, any promissory notes, trust notes, or other 
negotiable paper made by the defendant or indorsed by the 
defendant or held by the defendant in her own name or by 
any other name and owned or belonging to the defendant or 
to any other person as a straw party for the defendant, 
whether held by you as collateral or otherwise, and in your 
possession or charge? If so, state the character and amount 
of each such obligation. 

Answer: No. 

THOMAS B. LAWLER, 

Sec. & Treas. 

Subscribed and sworn to before me this 31st day of Octo¬ 
ber A. D. 1927. 

[seal.] JOHN R. WALLER, 

Notary Public, District of Columbia. 

My commission expires May 1, 1931. 

[Endorsed:] No. 740,30. At Law. Securities Corpora¬ 
tion of the District of Columbia, a corporation, vs. Horace 
C. Carpenter, Margaret Jean Calvin, et al. Interrogatories 
in attachment, to be answered by garnishee. 

7 Memorandum. 

November 15,1927.—Judgment of Condemnation for fail¬ 
ure to answer all of the interrogatories against Interna- 
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tional Bank, John R. Waller and Austin C. Waller for 
$2,581.58 and interest. 

8 In the Supreme Court of the District of Columbia. 

At Law. No. 74030. 

Securities Corp. of the D. C., a Corp., Plaintiff, 

vs. 

International Bank, Austin Waller & John Waller, 
Garnishees of Margaret J, Calvin, & Horace C. Car¬ 
penter, Defendant-. 

The President of the United States to the Marshal for said 
District, Greeting; 

You are hereby commanded to attach the goods, chattels, 
and credits of the garnishees, if to be found in this District, 
of value sufficient to satisfy the plaintiff’s recovery against 
them in this Court in the above-entitled cause, on the 15" 
day of November, 1927, of $2,581.58 with interest Septem¬ 
ber 19, 1927, for money payable to them by the garnishees, 
and $30.00 for cost of suit; and the same, so attached, 
safely keep and have before said Court, on or before the 
tenth day, occurring after the execution of this writ, that 
the same may be condemned unless sufficient cause be shown 
to the contrary; and, if said goods, chattels, or credits be at¬ 
tached in the hands or possession of any person or persons 
other than the defendants, notify such person or persons of 
such seizure, and warn him or them to appear before said 
Court, within the time aforesaid, to show cause why the 
same should not be condemned and execution thereof had 
according to law. And have then and there this writ, so 
indorsed as to show when and how you have executed it. 

Witness, The Honorable Walter I. McCoy, Chief Justice 
of said Court, the first dav of December, A. D. 1927. 
[seal.] frank E. CUNNINGHAM, 

riprh 

By HARRY M. HULL, 

Assistant Clerk, 
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Notice. 


December 1, 1927. 

To Merchants Bank & Trust Co., 15th & H Sts., Garnishee: 

You are hereby notified that any property or credits of 
International Bank, Austin Waller and or John Waller in 
your hands are seized by virtue of the foregoing writ of at¬ 
tachment, and you are hereby warned to appear in said 
Court, on or before the tenth day, after service hereof, and 
show cause, if any there be, why the property or credits so 
attached should not be condemned and execution thereof 
had. 


U. S. Marshal. 

9 [Endorsed:] No. 74030. At Law. Securities Corp. 
of D. C. vs. International Bk. et al.. Garnishees. At- 

tacliment on judgment. Issued Dec. 1,1927. Attached credits 
in the hands of Merchants Bank and Trust Co. by R. M. 
Wolf, Treas., and served him with copies of this Writ, In¬ 
terrogatories, and Notices as Garnishee of Defendant Dec. 
1st, 1927. Edgar C. Snyder, Marshal. By Thos. R. East, 
Deputy. K. Peyser et al.. Plaintiff’s Attorney. 

10 In the Supreme Court of the District of Columbia. 

Securities Corporation of the District of Columbia, 

a Corporation, Plaintiff, 


vs. 

Horace C. Carpenter, Margaret Jean Calvin, Defendant-. 

At Law. No. 74030. 

The President of the United States to the Marshal for said 
District, Greeting: 

You are hereby commanded to attach the goods, chattels, 
and credits of the defendant, if to be found in this District, 
of value sufficient to satisfy the plaintiff’s recovery against 
Margaret Jean Calvin in this Court in the above-entitled 

2—4738a 
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cause, on the 28th day of October, 1927, of $2,581.58 with 
interest September 19,1927, for money payable to it by the 
defendant, and $30.00 for cost of suit; and the same, so at¬ 
tached, safely keep and have before said Court, on or before 
the tenth day, occurring after the execution of this writ, 
that the same may be condemned unless sufficient cause be 
shown to the contrary; and, if said goods, chattels, or 
credits be attached in the hands or possession of any person 
or persons other than the defendant, notify such person or 
persons of such seizure, and warn her or them to appear be¬ 
fore said Court, wdthin the time aforesaid, to show cause 
why the same should not be condemned and execution 
thereof had according to law. And have then there this 
writ, so indorsed as to show when and how you have exe¬ 
cuted it. 

Witness, The Honorable Walter I. McCoy, Chief Justice 
of said Court, the 1" day of December, A. D. 1927. 

[seal.] frank E. CUNNINGHAM, 

nprh 

By HARRY M. HULL, 

Assistant Clerk. 


Notice. 


December 1, 1927. 

To International Bank, John R. Waller, Austin C. Waller, 
Garnishee: 

You are hereby notified that any property or credits of 
Margaret Jean Calvin in your hands are seized by virtue of 
the foregoing writ of attachment, and you are hereby 
warned to appear in said Court, on or before the tenth day, 
after service hereof, and show cause, if any there be, why 
the property or credits so attached should not be condemned 
and execution thereof had. 


TJ.S. Marshal. 

11 [Endorsed:] No. 74030. At Law. Securities 
Corpn. D. C. vs. Calvin et al. Attachment on judg¬ 
ment. Issued-, 192-. Attached credits in the hands 

of International Bank by T. B. Lawless, Treas., John R. 
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Waller and Austin C. Waller each Personally, and served 
each with copies of this Writ, Interrogatories, and Notices 
as Garnishee of Defendant Doc. 1st, 1927. Edgar C. Snyder, 
Marshal. By Tlios. R. East, Deputy. Peyser, Edelin & 
Peyser, Plaintiff’s Attorney-, Investment Bldg. 

12 Filed December 3, 1927. 

Supreme Court of the District of Columbia. 

At Law. No. 74030. 

Securities Corporation of the District of Columbia, 

a Corporation, Plaintiff, 

vs. 

Horace C. Carpenter and Margaret Jean Calvin, 

Defendants. 

Notice. 

To International Bank, Southern Bldg., Garnishee: 

You are required to answer the following interrogatories, 
under oath, within ten days after service hereof. And 
should you neglect or refuse so to do, judgment may be en¬ 
tered against you for an amount sufficient to pay the plain¬ 
tiff’s claim, with interest and costs of suit. 

PEYSER, EDELIN & PEYSER, 

Attorney- for Plaintiff. 

Interrogatories. 

1st. Were you at the time of the service of the writ of at¬ 
tachment, served herewith, or have you been, between the 
time of such service and the filing of your answer to this 
interrogatory, indebted to the defendant? If so, how, and 
in what amount? 

Answer: No. 

2d. Had you, at the time of the service of the writ of at¬ 
tachment, served herewith, or have you had, between the 
time of such service and the filing of your answer to this in¬ 
terrogatory, any goods, chattels, or credits of the defendant 
in your possession or charge? If so, what? 

Answer: No. 
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3rd. Had you, at the time of the service of the writ of at¬ 
tachment, served herewith, or have you had, between the 
time of such service and the filing of your answer to this 
interrogatory, any credits or money due, or any promissory 
notes of or checks or deed of trust notes or other negotiable 
paper belonging to or to the credit of the defendant Mar¬ 
garet Jean Calvin, or belonging to or to the credit of 
Margaret Jean Calvin as attorney or agent for Nellie M. 
Humphrey or belonging to or to the credit of Nellie M. 
Humphrey as attorney or agent for Margaret Jean Calvin! 
Answer: No. 

THOMAS B. LAWLER, 
Secretary of International Bank. 

Subscribed and sworn to before me this 2d day of De¬ 
cember, A. D. 1927. 

[seal.] JOHN R. WALLER. 

[Endorsed:] No. 74030. At Law. Securities Corpn. 
D. C. vs. Calvin et al. Interrogatories in attachment, to be 
answered by garnishee. Peyser, Edelin & Peyser, Invest¬ 
ment Bldg., Attorney-. 

13 Filed December 3,1927. 

Supreme Court of the District of Columbia. 

At Law. No. 74030. 

Securities Corporation of the District of Columbia, 

a Corporation, Plaintiff, 


vs. 

Horace C. Carpenter and Margaret Jean Calvin, 

Defendants. 

Notice. 

To John R. Waller, Southern Bldg., Garnishee: 

You are required to answer the following interrogatories, 
under oath, within ten days after service hereof. And 
should you neglect or refuse so to do, judgment may be en- 
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tered against you for an amount sufficient to pay the plain¬ 
tiff’s claim, with interest and costs of suit. 

PEYSER, EDELIN & PEYSER, 

Attorney- for Plaintiff. 

Interrogatories. 

1st. Were you at the time of the service of the writ of at¬ 
tachment, served herewith, or have you been, between the 
time of such service and the filing of your answer to this in¬ 
terrogatory, indebted to the defendant? If so, how, and in 
what amount ? 

Answer: No. 

2d. Had you, at the time of the service of the writ of at¬ 
tachment, served herewith, or have you had, between the 
time of sncli service and the filing of your answer to this 
interrogatory, any goods, chattels, or credits of the defend¬ 
ant in your possession or charge? If so, what? 

Answer: No. 

3rd. Had you, at the time of the service of the writ of at¬ 
tachment, served herewith, or have you had, between the 
time of such service and the filing of your answer to this in¬ 
terrogatory, any credits or money due, or any promissory 
notes of or checks or deed of trust notes or other negotia¬ 
ble paper belonging to or to the credit of the defendant 
Margaret Jean Calvin, or belonging to or to the credit of 
Margaret Jean Calvin as attorney or agent for Nellie M. 
Humphrey or belonging to or to the credit of Nellie M. 
Humphrey as attorney or agent for Margaret Jean Calvin? 

Answer: No. 

JOHN W. WALLER. 

Subscribed and sworn to before me this 2nd day of No¬ 
vember, A. D. 1927. 

[seal.] harry J. DONOGHUE. 

[Endorsed:] No. 74030. At Law. Securities Corpn. 
D. C. vs. Calvin et al. Interrogatories in attachment, to be 
answered by garnishee. Peyser, Edelin & Peyser, Invest¬ 
ment Bldg., Attorney-. 
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14 Filed December 3, 1927. 

Supreme Court of the District of Columbia. 

At Law. No. 74030. 

Securities Corporation of the District of Columbia, 

a Corporation, Plaintiff, 

vs. 

Horace C. Carpenter and Margaret Jean Calvin, 

Defendants. 

Notice. 

To Austin C. Waller, Southern Bldg., Garnishee: 

You are required to answer the following interrogatories, 
under oath, within ten days after service hereof. And 
should you neglect or refuse so to do, judgment may be en¬ 
tered against you for an amount sufficient to pay the plain¬ 
tiff ^s claim, with interest and cost of suit. 

PEYSER, EDELIN & PEYSER, 

Attorney- for Plaintiff. 

Interrogatories. 

1st. Were you at the time of the service of the writ of at¬ 
tachment, served herewith, or have you been, between the 
time of such service and the filing of your answer to this in¬ 
terrogatory, indebted to the defendant! If so, how, and 
in what amount! 

Answer: No. 

2d. Had you, at the time of the service of the writ of at¬ 
tachment, served herewith, or have you had, between the 
time of such service and the filing of your answer to this 
interrogatory, any goods, chattels, or credits of the defend¬ 
ant in your possession or charge! If so, what! 

Answer: No. 

3rd. Had you, at the time of the service of the writ of at¬ 
tachment, served herewith, or have you had, between the 
time of such service and the filing of your answer to this 
interrogatory, any credits or money due, or any promissory 
notes of or checks or deed of trust notes or other negotiable 
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paper belonging to or to the credit of the defendant Mar¬ 
garet Jean Calvin, or belonging to or to the credit of 
Margaret Jean Calvin as attorney or agent for Nellie M. 
Humphrey or belonging to or to the credit of Nellie M. 
Humphrey as attorney or agent for Margaret Jean Calvin? 
Answer: No. 

AUSTIN C. WALLER. 

Subscribed and sworn to before me this 2nd day of De¬ 
cember, A. D. 1927. 

[seal.] JOHN R. WALLER, 

Notary Publicy District of Columbia. 

My commission expires May 1, 1931. 

[Endorsed:] No. 74030. At Law. Securities Corpn. 
D. C. vs. Calvin et al. Interrogatories in attachment, to be 
answered by garnishee. Peyser, Edelin & Peyser, Invest¬ 
ment Bldg., Attorney-. 

15 Motion to Set Aside Judgment of Condemnation. 

Filed December 3, 1927. 

• ***«>«• 

Comes now the International Bank, a corporation, John 
R. Waller and Austin C. Waller, garnishees in the above 
entitled cause, and moves the court to set aside the judg¬ 
ment of condemnation entered in the above entitled cause 
on the 15th day of November, 1927, and in support of said 
motion files the attached affidavit. 

DOUGLAS, OBEAR & DOUGLAS, 
By JO. V. MORGAN, 

Attorneys for Garnishees. 

To Peyser, Edelin & Peyser, Attorneys for the Plaintiff: 

Please take notice that the foregoing motion will be called 
to the attention of the Justice sitting in the Supreme Court 
of the District of Columbia in Circuit Court No.-2 on Fri¬ 
day, December 9, 1927, at ten o’clock A. M., or as soon 
thereafter as the same may be reached. 

DOUGLAS. OBEAR & DOUGLAS, 
By JO. V. MORGAN, 

Attorneys for Garnishees. 
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Service of a copy of the foregoing motion and attached 
affidavit acknowledged this 3 day of December, 1927. 

PEYSER, EDELIN & PEYSER, 

Attorneys for the Plaintiff. 


16 Affidavit of Thomas B. Lawler in Support of Motion. 


District of Columbia, ss: 

Thomas B. Lawler, being first duly sworn, does on oath 
depose and say that he is Secretary of the International 
Bank, on whose behalf he answered certain interrogatories 
filed in the above entitled cause on the 29th day of October, 
1927; that the judgment of condemnation, as far as affiant is 
informed and believes, was entered by reason of the omis¬ 
sion of the affiant, as garnishee, to answer questions 1 and 2 
of the interrogatories issued in the above entitled cause on 
October 29, 1927; that the omission of the affiant to answer 
said interrogatory was due to inadvertence and further to 
the belief that the answer to the 3rd question amounted to 
an answer to the 1st and 2nd questions and was so intended; 
and that had such answers been made the response to tlie 
questions would have been “no;’’ and that, of his own per¬ 
sonal knowledge, he knows that at the time of the filing of 
the interrogatories and between the time of the filing of the 
interrogatories and the answer by tlie International Bank, 
the International Bank was not indebted to either of the de¬ 
fendants, nor had it any goods, chattels or credits of the 
defendants in their possession. 

THOMAS B. LAWLER. 

Subscribed and sworn to before me this 2 day of Decem¬ 
ber, 1927. 

[seal.] GERTRUDE ELLIS, 

Notary Public, D. C. 

17 Affidavit of John R. Waller in Support of Motion. 
District of Columbia, ss: 

John R. Waller, being first duly sworn, does on oath de¬ 
pose and say that he is one of the garnishees in the above 
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entitled cause and also rresident of the International Bank, 
against both of whom judgment by condemnation was en¬ 
tered on the 15th day of November, 1927; that the judgment 
by condemnation, as far as affiant is informed and believes, 
was entered by reason of the omission of the affiant and the 
International Bank, as garnishees, to answer questions 1 
and 2 of interrogatories issued in the above entitled cause 
on October 29, 1927; that the omission of the affiant and In¬ 
ternational Bank to answer said interrogatory was due to 
inadvertence and further to the belief that the answer to the 
3rd question amounted to an answer to the 1st and 2nd ques¬ 
tions and was so intended; that had such answer been made 
the response to the questions would have been “no;” and 
further that at the time of the service of the writ of attach¬ 
ment and the interrogatories upon the affiant and Interna¬ 
tional Bank, and between the time of such service and the 
liling of the answers of the International Bank and John R. 
Waller, neither the International Bank nor John R. Waller 
was indebted to the defendants in the above entitled cause, 
nor had they during such time any goods, chattels or credits 
of the defendants in their possession. 

JOHN R. WALLER. 

Su])scribed and sworn to before me this 2d day of Decem¬ 
ber, 1927. 

[seal.] GERTRUDE ELLIS, 

Notary Public^ T). C. 

18 Affidavit of Austin C. Waller in Support of Motion. 

******* 

District of Columbia, ss : 

Austin C. Waller, being first duly sworn, does on oath 
depose and say that he is one of the garnishees in the above 
entitled cause, against whom judgment of condemnation in 
the above entitled cause was entered on the 15th day of No¬ 
vember, 1927; that the judgment of condemnation, as far as 
affiant is informed and believes, was entered by reason of 
the omission of the affiant, as garnishee, to answer ques¬ 
tions 1 and 2 of the interrogatories issued in the above en¬ 
titled cause on October 29, 1927; that the omission of the 
affiant to answer said interrogatory was due to inadver¬ 
tence and further to the belief that the answer to the 3rd 
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question amounted to an answer to the 1st and 2nd ques¬ 
tions and was so intended; and tliat had such answers been 
made tlie response to the questions would have been “no;” 
and furtlier tliat at the time of the service of the writ of at¬ 
tachment and interroi^atories upon the affiant and between 
the time of such service and the filing of his answers, this 
affiant was not indebted to either of the defendants nor did 
he have any goods, chattels or credits of the defendants in 
his possession. 

AUSTIN C. WALLER. 

Subscribed and sworn to before me this 2nd day of De¬ 
cember, A. D. 1927. 

[seal.] GERTRUDE ELLIS, 

Notary Public^ D. C, 

19 Filed December 8, 1927. 

Supreme Court of the District of Columbia. 

At Law. No. 74030. 

Securities Corporation of the D. C., a Corp., Plaintiff, 

vs. 

International Rank, Austin Waller & John Waller, 
Garnishees of M. J. Calvin & II. C. Carpenter, Defend¬ 
ants. 


Notice. 

To Merchants Bank & Trust Co., 15 & H Sts., Garnishee: 

You are recpiired to answer the following interrogatories, 
under oath, within ten days after service hereof. And 
should you neglect or refuse so to do, judgment may be en¬ 
tered against you for an amount sufficient to pay the plain¬ 
tiff’s claim, with interest and costs of suit. 

PEYSER, EDELIN & PEYSER, 

Attorney- for Plaintiff. 

Interrogatories. 

1st. Were you at the time of the service of the writ of at¬ 
tachment, served herewith, or have you been, between the 
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time of such service and the filing of your answer to this in¬ 
terrogatory, indebted to the garnishees or any of them? If 
so, liow, and in what amount ? 

Answer: No, except as stated in answer to the second in¬ 
terrogatory. 

2d. Had you, at the time of the service of the writ of at¬ 
tachment, served herewith, or liave you liad, between the 
time of such service and the filing of your answer to this in¬ 
terrogatory, any goods, chattels, or credits of the defendant 
in your possession or charge? If so, what? 

Answer: There is an account in this Bank standing in the 

o 


name of International Bank, in which there is a credit bal¬ 


ance sufficiently large to pay the judgment, with interest 


and costs, in the above case. 


MP]KCHANTS BANK AND TRUST 
COMPANY, 

By FRANK E. GlIlSPiLLI, 

Vice President. 


Subscribed and sworn to before me this 7th day of De¬ 
cember, A. D. 1927. 

[seal.] harry J. DONOGHUE. 

[Endorsed:] No. 74030. At Law. Securities Corp. of 
D. C. vs. International Bk. et ah, garnishees. Interroga¬ 
tories in attachment, to be answer by garnishee.-, 

Attorney. 

20 Affidavit of Julius 1. Peyser in Opposition to Motion 
to Vacate Judgment of Condemnation. 

hailed December 9, 1927. 

******* 


District of Columbia, ss: 

Julius I. Peyser, being first duly sworn, deposes and says, 
that he is a member of the bar of the various courts of the 
District of Columbia; that he is General Counsel of The 
Securities Corporation of the District of Columbia, a corpo¬ 
ration organized under the laws of the State of Delaware 
and doing business in Suite 427 Investment Building, 
Washington, D. C. 
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That The Securities Corporation of the District of Co¬ 
lumbia obtained judgment against Margaret Jean Calvin on 
October 28, 1927, and on November 15, 1927, judgment of 
condemnation was obtained against the International Bank, 
John K. Waller and Austin C. Waller for failure to answer 
the garnishment issued herein. That the Code of Laws for 


the District of Columbia requires that garnishees answer 
on or before ten days, exclusive of Sundays and legal holi¬ 
days, and The Securities Corporation of the District of Co¬ 
lumbia, plaintiif herein, maintains that the Court is without 
authority to vacate or set aside the said judgment. 

Affiant further states that he has been informed that the 
said Margaret Jean Calvin is entitled to funds in the hands 
of the said three garnishees growing out of the sale of the 
Hampton Courts Apartments; that it appears that the said 
Margaret Jean Calvin was the owner of a third trust on 
said property and that she, individually, or as alleged agent 
for Nellie ^I. Humphrey, borrowed on said mortgage 
21 from the said garnishees. Under the settlement 
with the Trustees who foreclosed the said Hampton 
Courts Apartments, the said International Bank, or John 
li. Waller, or Austin C. Waller received about a week ago 
the sum of about Nine thousand Dollars ($9,000) a part of 
which your affiant is informed, believes and therefore avers, 
belongs to “Margaret Jean Calvin,” or to “Margaret Jean 
Calvin agent for Nellie M. Humphrey,” and that the said 
Nellie M. Humphrey is a person used by Margaret Jean 
Calvin to hold title to properties for her in the District of 
Columbia; that your affiant shows by the check attached 
hereto and made a part hereof, marked Exhibit No. 1, the 
method of Margaret Jean Calvin to act as agent for Nellie 
^I. Humphrey, and your affiant is informed, believes and 
therefore avers, that there are three ways in which Mar¬ 
garet Jean Calvin transacts real estate business in the Dis¬ 
trict of Columbia, to wit: “Margaret Jean Calvin,” “Mar¬ 
garet Jean Calvin agent for Nellie M. Humphrey,” and 
“Nellie M. Humphrey.” 

And your affiant shows to the Court that this is not the 
tirst occasion that the said John R. Waller or Austin C. 
Waller have failed to answer garnishments. It would ap¬ 
pear that they disregarded garnishments consistently, and, 
your affiant shows to the Court that on October 9, 1925, in 
the case of Higbie and Richardson versus Marlborough 
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Hotel Company, Law No. 70671, a writ of garnishment was 
issued against John R. Waller and Austin C. Waller, and 
on November 5, 1925, condemnation judgment against said 
John R. Waller and Austin C. Waller was had for failure 
to answer the said garnishments, and your affiant who is 
now General Counsel for the Securities Corporation of the 
District of Columbia, and who was attorney for Higbie and 
Richardson, on December 3, 1925, consented to set 
22 aside this judgment against Austin C. Waller and 
consented to a reduction of a large judgment against 
John R. Waller and accepted a very small amount in pay¬ 
ment of the said judgment and released the said John R. 
Waller of the balance. 

Affiant further shows to the Court that these garnishees, 
who are one group, doing large financial business together, 
showed negligence in their attention to these garnishment 
papers which should have been referred to the General 
Counsel for the International Bank; and, affiant is of the 
opinion that the right given under the Code to obtain judg¬ 
ment for failure to reply is a statutory right and believes 
that the Court is without power to set aside the same, espe-. 
cially upon the grounds of the garnishees’ own carelessness 
and negligence. 

Your affiant further shows to the Court that at the time 
of the sale of the Hampton Courts Apartments by Messrs. 
Breuninger and Marsh, as Trustees, in the auction rooms of 
Thos. J. Owen & Son, wherein John R. Waller and Thomas 
B. Lawler, their attorney Hugh Obear, and Margaret Jean 
Calvin and her attorney were present. Miss Calvin’s attor¬ 
ney then and there informed affiant that Miss Calvin was 
the owner of the third trust and had borrowed from the In¬ 
ternational Bank, one of the garnishees in this cause. Your 
affiant believes that John R. Waller was present when the 
attorney for Miss Calvin spoke to affiant, and affiant after¬ 
wards conferred with him relative to the claim of Miss 
Calvin, but, not being particularly interested in that angle 
of the case, affiant did not pay any attention to Miss Cal¬ 
vin’s matter until affiant was informed by Lewis E. Breu¬ 
ninger, who was one of the Trustees, as aforesaid, that Miss 
Calvin had made demand upon him for the money due her 
from the International Bank. 

And further affiant sayeth not. 


JULIUS I. PEYSER. 
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23 Subscribed and sworn to 1)efore me this 9th day of 
December, 1927. 

[seal.] HAROLD P. GANSS, 

Notary Public, 1). C. 


Affidavit of George E. Edelin in Opposition to Motio^i to 
Vacate Judgment of Condtnmation, 


«•••••• 


District of Columbia, ss. 

George E. Edelin beincj first duly sworn, deposes and 
says that he is a member of the bar of the various Courts of 
the District of Columbia and a member of the firm of 
Peyser, Edelin & Peyser, attorneys for the plaintilT in the 
above entitled case; that on Saturday, December 3, the same 
date on which there was served on affiant notice of the mo¬ 
tions of the International Bank, Austin C. Waller and John 
R. Waller to vacate the jud<>:ment of condemnation entered 
herein against the movants, and shortly after the service of 
said motions, affiant — called on the telephone by the de¬ 
fendant Margaret Jean Calvin; that said Margaret Jean 
Calvin requested of affiant if there was someway in which she 
might not be able to compromise the judgment against her; 
she stated that she had no money, having recently made an 
assignment for the benefit of her creditors, but did not wish 
to have the judgment of record against her even though, as 
she stated to the affiant, she was leaving town; said defend¬ 
ant advised affiant that she had a party, a Dr. Pyles, who 
was willing to take title to certain premises in the District 
of Columbia known as 255 Twelfth Street Southeast, sub¬ 
ject to a promissory note to be secured by a second deed of 
trust on said property, said note to be in the same 
24 amount as the judgment herein and said note to be 
given in consideration of the release and satisfaction 
of the said judgment; that affiant refused to agree to or ac¬ 
cept said offer of the said Margaret Jean Calvin. 

GEORGE E. EDELIN. 

Sworn to and subscribed before me this 5th day of De¬ 
cember, 1927. 

[seal.] HAROLD P. GANSS, 

Notary Public, D. C, 
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Affidavit of Hugh 11. Obear. 

Piled December 15, 1927. 

******* 

District of Columbia, ss: 

Hugh H. Obear, being first duly sworn, on oath deposes 
and says that he is a member of the Bar of this Court; that 
he is one of the counsel for the International Bank; that 
he has read the affidavit of Julius I. Peyser filed in the 
above entitled cause and particularly the last paragraph 
thereof relating to certain conversations alleged to have 
taken place in the office of Thos. J. Owen & Son, Auction¬ 
eers, at the time of the sale of Hampton Courts Apartments 
by the Trustees, Breuninger and Marsh; this affiant says 
that he accompanied John R. Waller to the office of Thos J. 
Owen & Son and to the best of his recollection also left the 
said auction rooms in the company of John R. Waller after 
the sale was over; this affiant says that although he was in 
the immediate presence of John R. Waller almost 
25 constantly during the conduct of said sale and from 
the time they entered until the time they left, he did 
not iiear any such conversation as that alleged to have taken 
place between the said Margaret Jean Calvin and her attor¬ 
ney and the said Julius I. Peyser in the presence of John R. 
Waller and that if any such conversation took place, it took 
place out of the hearing and presence of this affiant. 

HUGH H. OBEAR. 

Subscribed and sworn to before me this 14th day of De¬ 
cember, 1927. 

[seal.] GERTRUDE ELLIS, 

Notary Public, D. C. 

Affidavit of John R. Waller. 

******* 

District of Columbia, ss:' 

John R. Waller, being first duly sworn, does on oath de¬ 
pose and say that he is President of International Bank and 
that he makes this affidavit individually and as President of 
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said Bank, and is familiar willi the matters and things set 
forth herein; that in answer to the affidavit of Julius I. 
Peyser filed in this cause on Friday, the 9th day of Decem¬ 
ber, 1927, this affiant specifically denies that Margaret 
Jean Calvin is entitled to any funds in the hands of any of 
the three garnishees growing out of the sale of the Hampton 
Courts, or growing out of any other matter. This affiant 
admits that Margaret Jean Calvin at one time was the 
holder of a third trust on property mentioned in said affi¬ 
davit and that she borrowed monev on said third trust, hut 
this affiant says that prior to the filing of the garnishment 
upon the garnishees,which is involved in this proceeding,the 
collateraldeposited by Margaret Jean Calvin,of which 
26 the said third trust was a part, was foreclosed and 
the said collateral, in the ordinarv and usual course 
of business and with the knowledge of Margaret Jean 
Calvin, became the property of the International Bank and 
has ever since remained the property of said Bank. This 
affiant denies that about a week before the filing of the 
affidavit of Julius I. Peyser, or at any other time since the 
date of the filing upon it of the garnishments under con¬ 
sideration by this Honorable Court, did the International 
Bank, or any one of the said garnishees or anyone in their 
behalf, receive the sum of $9,000, or any sum of mcmey 
whatsoever on behalf of Margaret Jean Calvin, or ^largaret 
Jean Calvin, agent for Nellie M. Humphrey, or for any per¬ 
son whatsoever on behalf of Margaret Jean Calvin or for 
Nellie ^I. Humphrey. 

This affiant specifically denies that the garnishees have 
disregarded garnishments consistently as alleged in said 
affidavit. This affiant admits that through inadvertence no 
answer was made to a certain garnishment in a suit of 
Higbee and Richardson vs. Marlborough Hotel Company, 
law No. 70671, and that judgment by condemnation was en¬ 
tered against himself and Austin C. Waller and that he com¬ 
promised said judgment as in said affidavit set forth, and 
further states that such inadvertence was the only instance 
in affiant’s knowledge where a garnishment has not been 
answered by the said garnishees, by this affiant, his brother 
Austin C. Waller or International Bank out of a great 
many which have been received for answer by said gar¬ 
nishees. This affiant specifically denies that at a sale of 
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the Hampton Courts Apartment by Messrs. Breuninger and 
Marsh as alleged in said affidavit, the attorney for Margaret 
Jean Calvin informed the affiant that Miss Calvin 
27 was the owner of the third trust, and further this 
affiant savs that at the time of the said sale the Inter- 
national Bank was the owner of the third trust on said 
building, and of which fact this affiant definitely and posi¬ 
tively informed the said Julius I. Peyser. This affiant fur¬ 
ther denies the inference in said affidavit that there was any 
money due ^largaret eJean Calvin from the International 
Bank, or that any demand was made by Miss Calvin upon 
the Iideriiatioiial Bank for any money due her, nor was any 
such demand made upon anyone acting for the International 
Bank. And the affiant further says that he reaffirms all 
and singular the statements and allegations made in the 
affidavits filed in this cause heretofore bv him. 

t/ 

JOHN R. WALLER. 

Subscribed and sworn to before me this 14th day of De¬ 
cember, 1927. 

[seal.] GERTRUDE ELLIS, 

Notary Public, D. C, 

Affidavit of Maryaret Jean Calvin. 

******* 


District of Columbia, ss: 

Margaret Jean Calvin being first duly sworn on oath de¬ 
poses and says that she is the defendant in the abov^e enti¬ 
tled cause; that she has read and is familiar with the con¬ 
tents of the affidavit of Julius I. Peyser filed in the above 
entitled cause, and wishes to make the following statements 
with regard to certain of the allegations therein contained: 

Affiant admits that the Securities Corporation of the Dis¬ 
trict of Columbia obtained judgment against her on 
28 October 28, 1927, and admits, on information and be¬ 
lief, that on November 15, 1927, judgment of con¬ 
demnation was obtained against the International Bank, 
John R. Waller and Austin C. Waller on a garnishment 
issued by the plaintiff with regard to alleged properties 
and securities supposed to be held by the International 
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Bank, John R. Waller and Austin C. Waller for the use 
and benefit or belonging to this affiant. 

Affiant denies that on October 28, 1927, or at any time 
thereafter the International Bank, John R. Waller and 
Austin C. Waller or any of them were or are indebted to her 
in any sum whatever or that they or any of them had or 
now have any goods, chattels or credits of affiant in their 
possession or charge, or that they or any of them had at any 
time after October 28, 1927, or now have in their possession 
or charge any promissory note, trust note or other negotia¬ 
ble paper owned or belonging to the affiant or to any other 
person as a straw party for the affiant, whether held by said 
International Bank, John R. Waller and Austin C. Waller 
or any of them as collateral or otherwise. 

Affiant further denies that she ever was or now is enti¬ 
tled to anv funds in the hands of said International Bank, 
John R. Waller or Austin C. Waller or any of them grow¬ 
ing out of the sale of Hampton Courts Apartments, or that 
she was ever the owner of a third trust on said property; 
denies that she was the holder in her own right of said trust 
note prior to the foreclosure of said property and says that 
said note was indorsed over to her by John Emmitt Calvin 
of Pike, New York, the payee and owner for the specific 
purpose of obtaining a loan thereon for his use and benefit. 

This affiant admits that she individuallv borrowed on said 

•/ 

trust note from the said International Bank, but 
29 states that said borrowing was as agent for the bene¬ 
fit of John Emmitt Calvin as above stated, and that 
said money has never been repaid in full and that because 
of said transaction affiant is indebted to the Bank in a con¬ 
siderable sum. 

This affiant admits that at the time of the sale of the 
Hampton Courts Apartments she was present, but affiant 
denies that her attorney or other person, with authority 
from her, was present at said sale or that any attorney or 
person with authority from her informed Julius I. Peyser 
that she was the owner of the third trust and had borrowed 
from the International Bank on said trust. 

Affiant further states that she has never at any time 
made demand upon Lewis E. Breuninger, one of the trus¬ 
tees at the sale of the Hampton Courts Apartments, for any 
money due her from the International Bank, as alleged, and 
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further states that no money was or is due her from said 
bank. 

MARGARET JEAN CALVIN. 

Subscribed and sworn to before me this 14th day of De¬ 
cember, 1927. 

[seal.] GERTRUDE ELLIS, 

Notary Public, D. C. 

Me m o ra ml u m Op in ion . 

Filed December IG, 1927. 

***••*• 

I tliink tliat Section 2 of the Law Rule 55 is controlling 
in this case, and therefore that the motion to vacate the 
judgment against the garnishees must be overruled. 

BAILEY, J. 

30 Supreme Court of the District of Columbia. 

Friday, December IGth, 1927. 

Session resumed pursuant to adjournment: Mr. Justice 
Bailey, presiding. 

• ****#• 

Upon consideration of the motion of the International 
Bank, a corporation, John R. Waller, and Austin C. Waller, 
Garnishees in the above entitled cause, tiled herein to vacate 
and set aside the judgment entered herein on the 15th day 
of November, 1927, it is ordered that said motion be, and 
the same is hereby, overruled. 

Memorandum. 

December 22, 1927.—Condemnation of funds of Interna¬ 
tional Bank in hands of Merchants Bank and Trust Com¬ 
pany. 

Order for Appeal, dtc. 

Filed December 31,1927. 

«•****• 

The Clerk of said Court will please note an appeal to 
Court of Appeals from order of December 16,1927 overrul- 
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iiig motion to vacate judgment by default against Interna¬ 
tional Bank Garnishee and from the judgment of Condem¬ 
nation of credits of the International Bank entered Decem¬ 
ber 22, 1927, and issue citation to the Securities Corp. of 
the District of Columbia. 

JO. V. MORGAN, 

Attorney for International Bank, Garnishee, 

31 Motion to Fix Amount of Appeal Bond. 

Filed January 3, 1928. 

**«*«*• 

Comes now tlie International Bank, garnishee in the 
above-entitled cause and moves the Court to fix the amount 
of the bond for costs on appeal from the orders and judg¬ 
ments against it entered in the al)ove-entitled cause and for 
which citation of appeal has heretofore been issued. 

DOUGLAS, OBEAR & DOUGLAS, 

Attorneys for International Bank. 

To Peyser, Edelin & Peyser, Attorneys for Plaintiff: 

Please take notice that the above motion will be called to 
the attention of the Justice presiding in the Supreme Court 
of the District of Columbia in Circuit Court No. 2 on Fri¬ 
day, January fith, 1928, at ten o’clock A. M., or as soon 
thereafter as tlie same may be reached. 

DOUGLAS, OBEAR & DOUGLAS, 
Attorneys for International Bank. 

Service of a copy of the foregoing motion acknowledged 
this 3rd day of January, 1928. 

J. I. PEYSER, 
Attorney for Plaintiff. 

Memoranda. 

January 3, 1928.—Judgment of Condemnation of funds 
in Merchants Bank and Trust Company fully paid and satis¬ 
fied by order of plaintiff’s attorneys. 

32 . January 9, 1928.—Appeal noted by International 
Bank and John R. Waller & Austin C. Waller & cita¬ 
tions (2) issued to appellee. 
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Bond for costs on appeal fixed at $100 or $50 cash in lieu 
of bond. 

January 10, 1928.—Motion to fix amount of appeal bond 
submitted. 

33 Memoranda. 

January 10, 1928.—Bond ($100.00) on appeal approved 
and filed. 

$50 deposited for costs on appeal. 

January 11, 1928.—Motion of A. C. Waller and J. R. 
Waller to fix appeal bond oranled, and bond fixed at $100 or 
in lieu thereof $50 in cash. 

Assignment of Errors. 

Filed January 18, 1928. 

******* 

Now come International Bank, John R. Waller and Austin 
C. Waller, garnishees and make the following their assign¬ 
ment of errors in the above-entitled cause: 

1. The court erred in overruling the motion to vacate 
judgment of condemnation against appellants. 

2. The court erred in holding that Section 2 of Law Rule 
55 of the Supreme Court of the District of Columbia was 
controlling and prevented the court from considering the 
motion to vacate judgment against appellants, the gar¬ 
nishees. 

3. The court erred in not holding that Section 1 of Law 
Rule 1 of the Supreme Court of the District of Columbia 
was controlling in this case. 

4. The court erred in holding that it had no jurisdiction 
to entertain motion to vacate judgment against appellants, 
garnishees. 

DOUGLAS, OBEAR & DOUGLAS, 

Attorneys for Appellants. 

34 Service of a copy of the above Assignment of 
Errors acknowledged this 19th day of January, 1928. 

PEYSER, EDELIN & PEYSER, 
THEODORE PEYSER, 

Attorneys for Appellee. 
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Designation of Record. 
Filed January 18, 1928. 


The Clerk of the Court will please include in the tran¬ 
script of record on appeal by the International Bank, John 
R. Waller and Austin C. Waller, the following: 

1. October 28, 1927.—Memorandum of Judgment for the 
Securities Corporation of the District of Columbia, plain¬ 
tiff, vs. Horace C. Carpenter and Margaret Jean Calvin, de¬ 
fendants for .$2,581.58, and interest. 

2. October 29, 1927.—Writ of Attachment with indorse¬ 
ment of Marshal, Notice and Interrogatories issued to In¬ 
ternational Bank, John R. Waller and Austin C. Waller, 
garnishees. 

3. October 31, 1927.—Answer of Austin C. Waller, gar¬ 
nishee. 

4. November 1, 1927.—Answer of John R. Waller, gar¬ 
nishee. 

5. November 3, 1927.—Answer of International Bank, 
garnishee. 

6. November 15, 1927.—Memorandum of judgment of 
Condemnation for failure to answer all of the interroga¬ 
tories against International Bank, John R. Waller and 
Austin C. Waller for $2,581.58 and interest. 

7. December 1, 1927.—Writ of Attachm^uit with indorse¬ 
ment of Marshal, Notice and Interrogatories issued to Mer¬ 
chants Bank and Trust Company, garnishee. 

8. December 1, 1927.—Writ of Attachment with indorse¬ 
ment of Marshal, Notice and Interrogatories issued to In¬ 
ternational Bank, John R. Waller and Austin C. Waller, 
garnishees. 

9. December 3, 1927.—Answer of International Bank, 

garnishee. 

35 10. December 3,1927.—Answer of John R. Waller, 

garnishee. 

11. December 3,1927.—Answer of Austin C. Waller, gar¬ 
nishee. 

12. December 3, 1927.—Motion of International Bank, 
John R. Waller and Austin C. Waller to set aside judgment 
of condemnation, and supporting affidavits. 
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13. December 8, 1927.—Answer of Merchants Bank and 
Trust Company, garnishee. 

14. December 9, 1927.—Affidavits of Julius I. Peyser and 
George E. Edelin in opposition to motion to set aside judg¬ 
ment of condemnation. 

15. December 15, 1927.—Affidavits of Hugh H. Obear, 
John R. Waller and Margaret Jean Calvin. 

16. December 16, 1927.—Alemorandum of Mr. Justice 
Jennings Bailey overruling motion to vacate judgment of 
November 15,1927. 

17. December 16, 1927.—Order overruling motion to 
vacate judgment Af. 79 P. 85. 

18. December 22, 1927.—^[emorandum of Condemnation 
of funds of International Bank in hands of Merchants Bank 
and Trust Company. 

19. December 31, 1927.—A])peal noted by International 
Bank from orders of December 16th and 22nd, 1927, and 
citation issued to appellee. 

20. Januarj^ 3,1928.—Memorandum of Judgment of Con¬ 
demnation of funds in Merchants Bank and Trust Company 
fully paid and satisfied by order of plaintiff’s attorneys. 

21. January 9, 1928.—Appeal noted by International 
Bank, John R. Waller and Austin C. Waller. 

22. January 10,1928.—Memorandum of citation issued to 
appellee. 

23. January 9, 1928.—Memorandum of Bond for costs on 
appeal fixed at $100 or $50 cash in lieu of bond. 

24. January 10,1928.—Memorandum of Bond of $100 for 
costs on appeal filed. 

25. January 10, 1928.—Memorandum of Cash deposit for 
costs on appeal filed. 

26. The Assignments of Error. 

27. This Designation of Record. 

DOUGLAS, OBEAR & DOUGLAS, 

Attorneys for Appellants. 

36 Service of a copy of the aforegoing Designation 
of Record acknowledged this 19 day of January, 192B. 

PEYSER, EDELIN & PEYSER, 
THEODORE PEYSER, 

Attorneys for Appellee. 
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Additional Designation of Record. 

Filed January 24, 1928. 
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1. January' 3,1928.—Motion to fix appeal bond and notice. 

2. January 10, 1928.—Memorandum of motion to fix 
amount of appeal bond submitted. 

3. January 11, 1928.—^lemorandum of motion of A. C. 
Waller and J. R. Waller to fix appeal bond granted and 
bond fixed at One hundred ($100.00) Dollars or in lieu 
thereof Fifty ($50.00) Dollars in cash. 

PEYSER, EDELTN & PEYSER, 

GEORGE E. EDELIN, 

Attorneys for Appellee. 

37 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia^ sS: 

I, Frank E. Cunningham, Clerk of the Supreme Court of 
the District of Columbia, hereby certify the foregoing 
pages numbered from 1 to 36, both inclusive, to be a true 
and correct transcript of the record, according to directions 
of counsel herein filed, copies of which are made part of 
this transcript, in cause No. 740.30 at Law, wherein Securi¬ 
ties Corporation of the District of Columbia, a corporation, 
is Plaintiff and Horace C. Carpenter et al. are Defendants, 
as the same remains upon the files and of record in said 
Court. 

In testimony whereof, I hereunto subscribe my name and 
affix the seal of said Court, at the City of Washington, in 
said District, this 19th day of March, i928. 

[Seal Supreme Court of the District of Columbia.] 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
No. 4738. International Bank, a corporation; John R. Wal¬ 
ler, and Austin C. Waller, appellants, vs. Securities Corpo¬ 
ration of the District of Columbia, a corporation. Court of 
Appeals, District of Columbia. Filed Mar. 20,1928. Henry 
W. Hodges, clerk. 
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Addition to Record per Stipulation of Counsel 


Court of Appeals of the District of Columbia 

APRIL TERM, 1928. 


No. 4738. 


INTERNATIONAL BANK, A CORPORATION; JOHN 
R. WALLER AND AUSTIN C. WALLER, GAR¬ 
NISHEES, APPELLANTS, 

vs. 

SECURITIES CORPORATION OF THE DISTRICT 
OF COLUMBIA, A CORPORATION. 


FILED JUNE 20, 1928. 


Court of Appeals of the District of Columbia, January 

Term, 1928. 

No. 4738. 

International Bank, a Corporation; John R. Waller and 

Austin C. Waller, Appellants, 

vs. 

Securities Corporation of the District of Columbia, 

a Corporation. 

Stipulation and Enlarging and Correcting the Record. 

It is stipulated by counsel for the respective parties in 
the above entitled cause that the matter hereto annexed 
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shall be made a part of the record in said cause, it having 
been omitted inadvertently when the record was prepared. 

1. That the appeal noted by John R. Waller and Austin C. 
Waller and the citation issued was from and concerned the 
order of the Supreme Court of the District of Columbia 
dated December 16, 1927, overruling the motion to vacate 
and set aside the judgment entered in the cause below on 
the 15th day of November, 1927. 

2. That the bond in the penal sum of $100 filed on Janu¬ 
ary 10, 1928, in the cause below was executed by John R. 
Waller, Austin C. Waller and International Bank, as prin¬ 
cipals, and by the Royal Indemnity Company, as surety. 

CHAS. A. DOUGLAS, 

JO. V. MORGAN, 

Attorneys for Appellants, 
GEORGE E. EDELIN, 
JULIUS 1. PEYSER, 
Attorneys for Appellees. 

[Endorsed:] No. 4738. International Bank et ah. Appel¬ 
lants, vs. Securities Corporation. Addition to record per 
stipulation of counsel. Douglas, Obear & Douglas, Attor¬ 
neys at Law, 822 Southern Building, Washington. Court of 
Appeals, District of Columbia. Filed Jun. 20,1928. Henry 
W. Hodges, Clerk. 
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«rf |j)>eals, piatrict of ^oIumBia. 


JANUARY TERM, 1928. 


No. 4738 


INTERNATIONAL BANK, a Corporation; JOHN 
R. WALLER AND AUSTIN C. WALLER, Appel¬ 
lants, 

vs. 

SECURITIES CORPORATION OF THE DIS¬ 
TRICT OF COLUMBIA, a Corporation. 


APPEAL FROM THE SUPREME COURT OF THE DISTRICT OF 

COLUMBIA. 


BRIEF FOR THE APPELLANTS. 

This is an appeal from the order of the Supreme 
Court of the District of Columbia overruling the mo¬ 
tion to set aside a judgment of condemnation entered 
in the cause below on November 15, 1927, against In- 
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ternational Bank, John R. Waller and Austin C. 
Waller, in the sum of $2,581.58, and interest, for fail¬ 
ure to answer interrogatories served upon the appel¬ 
lants and an appeal from the judgment of condemna¬ 
tion entered December 22, 1927, of credits of the In¬ 
ternational Bank, then in the hands of the Merchants 
Bank and Trust Company. 

On October 28, 1927, the appellee obtained a judg¬ 
ment against Horace C. Carpenter and Margaret Jean 
Calvin for $2,581.58 and interest (R., 1, 2). 

On October 29,1927, garnishment was issued against 
and interrogatories served on the appellants. These 
interrogatories, seeking to attach the credits of Mar¬ 
garet Jean Calvin (R., 3, 4, 5, 6, 7), were as follows: 

“1st. Were you at the time of the service of 
the writ of attachment, served herewith, or have 
you been, between the time of such service and 
the filing of your answer to this interrogatory, 
indebted to the defendant? If so, how, and in 
what amount? 

“Answer:-. 

“2nd. Had you, at the time of the service of 
the writ of attachment, served herewith, or have 
you had, between the time of such service, and 
the filing of your answer to this interrogatory, 
any goods, chattels, or credits of the defendant 
in your possession or charge? If so, what? 

“Answer:-. 

“3rd. Had you, at the time of the service of 
the writ of attachment, served herewith, or have 
you had, between the time of such service and 
the filing of your answer to this interrogatory, 
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any promissory notes, trust notes, or other 
negotiable paper made by the defendant or in¬ 
dorsed by the defendant or held by the defend¬ 
ant in her own name or by any other name, and 
owned or belonging to the defendant or to any 
other person as a straw party for the defend¬ 
ant, whether held by you as collateral or other¬ 
wise, and in your possession or charge? If so, 
state the character and amount of each such 
obligation. 

‘ ‘ Answer;-. ^ ^ (R., 4.) 

The third question was not one usually found in 
interrogatories, and was written in by typewriter. 

The appellant, Austin C. Waller, filed his return and 
answers to the interrogatories on October 31, 1927, 
and failed to answer the first and second interroga¬ 
tories, but answered the third interrogatory by “No’’ 
(R., 3). 

The appellant, John R. Waller, filed his return and 
answers on November 1, 1927 (R., 5); and the Inter¬ 
national Bank, the other appellant, filed its return and 
answers on November 3, 1927 (R., 6). Their replies 
to the interrogatories were the same as those of Austin 
C. Waller, that is to say, they failed to answer the 
first and second (or printed questions), but answered 
the third interrogatory by “No” (R., 6-7). 

On November 15, 1927, a judgment of condemnation 
for failure to answer all of the interrogatories was en¬ 
tered against the appellants (R., 27). 

On December 1, 1927, the appellee had garnishment 
issued against, and interrogatories served on the Mer¬ 
chants Bank and Trust Company, seeking to attach the 
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credits of the appellants, which attachment was based 
on the judgment of condemnation entered November 
15, 1927, against the appellants (R., 9). 

The interrogatories were answered on December 8, 
1927, by the Merchants Bank and Trust Company, 
which admitted that there was an account in the Trust 
Company standing in the name of the International 
Bank in which there was a credit balance sufficiently 
large to pay the judgment against the International 
Bank, with interest and cost (R., 19). 

The appellee also, on December 1, 1927, again had 
garnishment issued against and interrogatories served 
on the appellants seeking to attach the credits of Mar¬ 
garet Jean Calvin in the hands of the appellants (R., 
10-14). The second interrogatories filed on Decem¬ 
ber 1, 1927, were substantially the same as the ones 
served October 29, 1927, on the appellants, and were 
answered by the three appellants severally as follows: 

^‘Ist. Were you at the time of the service of 
the writ of attachment, served herewith, or have 
you been, between the time of such service and 
the filing of your answer to this interrogatory, 
indebted to the defendant 1 If so, how and in 
what amount? 

“Answer. No. 

“2nd. Had you, at the time of the service of 
the writ of attachment, served herewith, or have 
you had, between the time of such service and 
the filing of your answer to this interrogatory, 
any goods, chattels, or credits of the defendant 
in your possession or charged? 

“Answer. No. 


> ^‘3rd. Had you, at the time of the service of 
the writ of attachment, served herewith, or have 
you had, between the time of such service and 
the filing of your answer to this interrogatory, 
any credits or money due, or any promissory 
notes of or checks or deed of trust notes or 
other negotiable paper belonging to or to the 
credit of the defendant Margaret Jean Calvin, 
or belonging to or to the credit of Margaret 
Jean Calvin as attorney or agent for Nellie M. 
Humphrey or belonging to or to the credit of 
Nellie M. Humphrey as attorney or agent for 
Margaret Jean Calvin? 

^‘Answer. No’’ (E., 11-15). 

On December 3,1927, the appellants filed a motion to 
set aside the judgment of condemnation entered 
against them on November 15, 1927 (R., 15); and in 
support of such motion filed affidavits to the effect that 
the failure to answer questions one and two of the 
interrogatories served on them on the 29th day of 
October, 1927, was due to inadvertence, and to the be¬ 
lief that the answer to the third question amounted 
to the answer of the first and second questions, and 
further that at no time between the filing of the inter¬ 
rogatories and the answer of the appellants were they 
indebted to Margaret Jean Calvin, or to her co-defend¬ 
ant Horace C. Carpenter (R., 16-18). 

In opposition to the motion to set aside the judgment 
of condemnation the appellee filed an affidavit by its 
counsel, Julius I. Peyser, to the effect that he was 
informed that about a week previous to the filing of his 
affidavit (a long time after the return of appellants), 
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the appellants received the sum of $9,000, which he, 
the affiant, believed belonged to Margaret Jean Calvin 
(R., 12); and further, that he was under the impres¬ 
sion that Margaret Jean Calvin’s attorney had told 
her that she was the owner of a third deed of trust 
note on which she had borrowed money from the In¬ 
ternational Bank; and further that he had been in¬ 
formed by one Louis E. Breuninger that Miss Calvin 
had made demand upon him for money due her frona 
International Bank (R., 21). 

The appellee, moreover, filed an affidavit by George 
E. Edelin, one of its counsel, to the effect that Mar¬ 
garet Jean Calvin had attempted to compromise the 
judgment obtained against her (R., 22). 

Counter affidavits were then filed by Hugh H. Obear, 
attorney for International Bank, controverting the 
statements made in the affidavit of Julius I. Peyser (R., 
23); and also there was filed an affidavit of John R. 
Waller, denying that the International Bank received 
the sum of $9,000, or any other sum, on behalf of Mar¬ 
garet Jean Calvin or her attorney or anyone on her 
behalf (R., 24), and, further, he denied that Margaret 
Jean Calvin was the owner of the third deed of trust 
note mentioned in the affidavit of Julius I. Peyser 
(R., 25). 

In addition, an affidavit was filed by Margaret Jean 
Calvin, in which she specifically denied that the Inter¬ 
national Bank was indebted to her in any sum whatso¬ 
ever, but, on the other hand, that she was indebted to 
the International Bank in a considerable sum. She 
further denied that she had ever made any demand 
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upon Louis E. Breuninger for any money due her from 
the International Bank (R., 25, 26). 

Hearing was had on the motion of the appellants to 
vacate the judgment against them, and on December 
16, 1927, the court tiled the following memorandum of 
opinion : 

‘ ‘ I think that Section 2 of Law Rule 55 is con¬ 
trolling in this case, and therefore that the mo¬ 
tion to vacate the judgment against the gar¬ 
nishees must be overruled. Bailev, J.’’ (R., 

27.) 

On the same day an order was entered overruling the 
motion to vacate and set aside the judgment entered 
against the appellants on November 15, 1927 (R., 27). 

Assignments of Error. 

‘‘1. The court erred in overruling the motion 
to vacate judgment of condemnation against ap¬ 
pellants. 

‘‘2. The court erred in holding that Section 2 
of Law Rule 55 of the Supreme Court of the 
District of Columbia was controlling and pre¬ 
vented the court from considering the motion 
to vacate judgment against appellants, the gar¬ 
nishee. 

‘‘3. The court erred in not holding that Sec¬ 
tion 1 of Law Rule 1 of the Supreme Court of 
the District of Columbia was controlling in this 
case. 

“4. The court erred in holding that it had no 
jurisdiction to entertain motion to vacate judg¬ 
ment against appellants, garnishee,’’ 

(R., 29.) 
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ARGUMENT. 

The question here involved is one of jurisdiction. It 
is freely admitted that the rules of the Supreme Court 
of the District of Columbia, when not in conflict with 
the Code or other statutory law, have the force of law 
and are binding on that court. 

Equally it is admitted that the motion to set aside 
the judgment of condemnation was addressed to the 
sound discretion of the court, and had the court taken 
jurisdiction of the motion and ruled thereon, these 
appellants would have been bound by the ruling of the 
court, unless such action had amounted to an abuse 
of the court’s discretion. 

The court’s opinion and order amounted to a ruling 
that it was without jurisdiction to consider the mo¬ 
tion of the appellants. What the judge below would 
have done had he taken jurisdiction of appellants’ mo¬ 
tion is beside the question. We are here only con¬ 
fronted with whether or not he committed error in 
deciding that Section 2 of Law Rule 55 is controlling 
in this case. 

The judgment against the appellants for failure to 
answer all of the interrogatories was entered Novem¬ 
ber 15, 1927. On December 3, 1927, eighteen days 
thereafter, the motion to set aside the judgment of' 
November 15, 1927, was filed. 

It is the contention of the appellants that the ques¬ 
tion before the court is controlled by Section 1 of Rule 
1, as follows: 

“1. The terms of the general term and of 
each division of the court, including the Pro- 
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bate Court, shall begin on the first Tuesday in 
January, April, July, and October. 

‘‘Provided, That whenever the first day of 
any term shall fall on a legal holiday, such term 
shall begin on the next following business day; 
and provided further, that, wdth reference to 
the control of said court over their respective 
orders, judgments and decrees, each term, as to 
any of such orders, judgments or decrees, shall 
be treated as having expired on the thirtieth 
day following the entry thereof; but the court, 
in cases of emergency, and wdthin the period 
just named, may extend the terms of court and 
of the several divisions thereof.” (Italics ours.) 

On the other hand, the appellee contends, and the 
court below so ruled, that Section 2 of Law Rule 55 
is applicable. This section is as follow^s: 

“2. After Default, wdth Plea.—Where the 
judgment sought to be vacated w^as entered by 
default of defendant^ the motion must be filed 
wdthin ten days after entry of judgment, and 
may be so filed notwithstanding the expiration 
of the term, and shall he accompanied by a plea, 
verified by affidavit, setting up a defense suffi¬ 
cient if proved to bar the action in wdiole or in 
part.” (Italics ours.) 

It wdll be observed that Rule 55 immediately fol¬ 
io w^s Rule 54, providing for judgment by default be¬ 
cause of non-appearance of parties. This, of course, 
applies to primary parties to the suit. Then comes 
Rule 55, which points out the method by wffiich a judg¬ 
ment in a proper case may be vacated. A study of 
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Section 2, Rule 55, would clearly indicate that the 
judgment to which that section refers is a judgment 
against one of the primary parties to a suit. In the 
first place is found the expression, “default of defend¬ 
ant,” and then, after providing the time in which the 
motion to vacate must be filed, states that it “shall be 
accompanied by a plea.” 

Certainly the framers of Rule 55 did not intend that 
this rule should apply to judgments against gar¬ 
nishees who are not defendants and by no stretch of 
the use of words could be said to file a plea. 

Counsel have been unable to find anv case in the 
District of Columbia or in any other jurisdiction di- 
rectl}’ in point, but it would seem by analogy that the 
question presented here should be decided favorable 
to the appellants under the authority of Meloy vs. 
Grant, 4 Mackey’s Reports, 486. There the court held 
that old rule 72, which is similar to Section 2 of new 
rule 55, applied strictly to judgments obtained by 
default for want of plea, the court saying: 

“The court is of opinion that, under such cir¬ 
cumstances, the case falls within the 72d rule. 
If the judgment had been because the plea was 
without an affidavit of defence, or because the 
affidavit was insufficient under the requirement 
of the 73d rule, then the judgment could not 
have been struck out except for cause shown in 
the manner provided in the 90th rule. But the 
judgment, as a judgment by default for want 
of a plea, stood entirely within the letter as 
well as the spirit of Rule 72, just as in any 
other case of default for want of a plea. So 
that the party was entirely within time, and it 
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is nothing more than right and just that, in con¬ 
formity with the terms and the spirit of the 
rule, he should have leave to plead and make 
the substantial defence, which he has sworn is 
capable of being made in the case. The judg¬ 
ment below is therefore affirmed. Perhaps it 
might be proper to say that inasmuch as the 
application was to the discretionary power of 
the court, it is not an appealable case at all, but 
that the appeal ought to be dismissed.” 

With respect to the court’s observation concerning 
the discretionary power of the lower court in the above 

case, that question is not involved in this case, because 
nothing was addressed to the court’s discretion, since 
the court below refused to entertain and consider the 

motion, as we have shown, on jurisdictional grounds. 

It will also be observed that Section Q-^of Law Rule 
55 is applicable in cases where the party is guilty of 
a default or, in other words, a failure to file a required 
pleading. It does not apply where the pleading filed 
is insufficient. While it is true that the garnishees 
failed to answer all of the interrogatories propounded 
to them when the first garnishment was issued, never¬ 
theless, they cannot be said to be in default. Their re¬ 
turns to the garnishment were insufficient, but the gar¬ 
nishees were not in Refault. In making this conten¬ 
tion the gtrTurmees^o not concede that Section 2 of 
Rule 55 applies in any case to garnishees, and restate 

their contention that Rule 1 is applicable. 

« 

In Words and Phrases, pages 1929 and 1930, “de¬ 
fault” is defined as follows: 

“ ‘Default,’ as defined in Burrill’s Law Dic¬ 
tionary, means: ‘In practice, an omission, neg- 
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leet, or failure.’ When a defendant in an action 
at law omits to plead within the time allowed, 
or fails to appear on trial, he is said to ‘make 
default.’ Page vs. Sutton^ 29 Ark., 304, 306.” 

“The term ‘default,’ when used in practice, 
is defined to be the nonappearance of a plaintiff 
or defendant at court within the time prescribed 
by law to prosecute his claim or make his de¬ 
fense. The term when applied to a defendant 
is frequently used in a much wider sense, and 
a failure to enter a plea, answer, affidavit of de¬ 
fense, etc., as well as for want of appearance, is 
included in the definition thereof. Lawler vs. 
Bashford-Burmister Co. (Ariz.), 46 Pac., 72, 73. 
See, also, Steenrod^s AdnCr vs. Wheeling, P. 
S B. R. Co., 25 W. Va., 133, 137.” 

“ ‘Default,’ is a judgment for want of ap¬ 
pearance. Buena Vista Freestone Co. vs. Par¬ 
rish, 34 W. Va., 652, 654, 12 S. E., 817.” 

“Section 3886 of the Revision declares that 
judgment of nonsuit or by default in justice’s 
court may be set aside by the justice, at any 
time within six days, if the party applying 
therefor can show satisfactory excuse for the 
default. Held, that the word ‘default’ means 
where a defendant does not appear, and .can 
not be applied to a mere failure to appear on 
the day to which a cause has been continued, 
defendant having once appeared and answered. 
Douglass vs. Langdon, 29 Iowa, 245, 247.” 

“The word ‘default’ signifies that there has 
not been an appearance at any stage of the ac¬ 
tion by the party in default. * Default,^ as used 
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in our statutes, is an antithesis of appearance. 
It is distinguished from ‘absence/ which means 
that the party was not present at a particular 
time. Covart vs. Haskins, 18 Pac., 522, 523; 39 
Kan., 571.’’ (Italics ours.) 

If our contention is sound, then it necessarily follows 
that inasmuch as the motion to vacate the judgment 
of condemnation was filed eighteen days after its entry 
it comes within the provisions of Rule 1, and it should 
have been considered by the court. 

Here we have a case where the garnishees did file 
a return to the garnishment, although they failed to 
answer two of the questions propounded to them, and 
have by affidavits clearly shown that the failure to 
answer those particular, questions was due to inad¬ 
vertence and the belief that they had answered them. 
When this is coupled with the fact that the garnishees 
were not indebted to the judgment debtor, it would 
seem to us that any doubt should be resolved in favor 
of the jurisdiction of the lower court. 

Respectfully submitted, 

CHAS. A. DOUGLAS, 
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